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No. 14412.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

ABC Brewing Corporation (formerly Aztec Brew-

ing Company), a corporation,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

On Petition to Review a Decision of the Tax Court of

the United States.

BRIEF FOR PETITIONER.

I.

Jurisdiction.

Under the provisions of Sections 272 and 732 of the

Internal Revenue Code, respondent by registered mail sent

a notice of deficiency to petitioner on September 18, 1944

for the taxable years ended October 31, 1941, 1942 and

1943, and on April 26, 1946 for the taxable year ended

October 31, 1944 [R. 16, 35]. Petitioner filed petitions

with the Tax Court of the United States on December

11, 1944 for the taxable years ended October 31, 1941,
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1942 and 1943, and on July 17, 1946 for the taxable

year ended October 31, 1944 [R. 9, 30]. An Amend-

ment to the Petition for the taxable years ended October

31, 1941, 1942 and 1943 was filed with the Tax Court on

July 9, 1946 [R. 25]. On March 16, 1954, the Tax

Court entered its decisions that there are deficiencies in

excess profits taxes of $143.37, $29,246.87, $217,423.07

and $36,738.21 for the taxable years ended October 31,

1941, October 31, 1942, October 31, 1943 and October

31, 1944, respectively [R. 77-78], The Tax Court had

jurisdiction under the provisions of Sections 272 and

732 of the Internal Revenue Code.

Under Sections 1141 and 1142, Internal Revenue Code,

petitioner on June 14, 1954 filed its Petition for Review

[R. 105], and on June 21, 1954 filed notice to respondent

of said filing with this Court because within its circuit

is located the Collector's Office at Los Angeles, California,

to which were made the returns of tax in respect of

which the controversy arises [R. 113]. This Court has

jurisdiction under the provisions of Section 1141 of the

Internal Revenue Code.
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II.

Statement of the Case.

A. Question Presented.

Whether the petitioner is entitled to a carryback of

unused excess profits credit from the fiscal year ended

October 31, 1945 to the fiscal year ended October 31,

1943, and from the fiscal year ended October 31, 1946

to the fiscal year ended October 31, 1944.

B. Statement o£ Facts.

The facts as set forth by the Tax Court may be

summarized as follows:

Petitioner is a California corporation with its principal

place of business located in San Diego, California. Its

returns for the taxable years involved were filed with

the Collector of Internal Revenue for the Sixth District

of California. The returns were prepared on an accrual

basis for a fiscal year ending October 31 [R. 63].

Petitioner was organized under the laws of the State

of California in 1932 under the name of Aztec Brewing

Company. Its name was changed to A B C Brewing

Corporation on September 21, 1946. Petitioner operated

a brewery at San Diego, California, from June, 1933 to

March 31, 1944. Its stockholders agreed to its dissolution

on March 7, 1944, and on April 1, 1944, there was a

distribution to the stockholders in partial liquidation of

$750,000.00 book value of assets. Petitioner has not

actively engaged in the brewery business since March

31, 1944 [R. 64].



Petitioner's balance sheets showed the following assets

and liabilities at March 31, 1944, and at the close of

the taxable years ended October 31, 1944, 1945 and 1946:

Assets March 31, 1944

Current assets

Cash on hand $ 11,47672

Bank of America 554,791.02 $566,267.74

Accounts Receivable—Customers 171,136.19

Inventories at cost

Finished stock and containers 124,712.63

Beer in storage 55,471.65

Raw materials 115,162.53

Supplies 68,064.24 363,411.05

Total Current Assets 1,100,814.98

Property plant and equipment

Plant and equipment 927,876.15

Less Reserve for depreciation 541,415.73 386,460.42

Land 8,501 .29

Other assets

Cash deposits 5,120.00

Sundry debtors 978.02

Investments (per Contra) 1,696.32 7,794.34

Deferred expenses

Taxes 25,619.94

Insurance 8,016.80

General expense 97.12 33,733.86

Intangible assets

Organization expense 662.95

Trade marks 2,353.83 3,016.78

Total Assets 1,540,321.67

Liabilities March 31, 1944

Current liabilities

Notes payable to vendors 18,937.14

Accounts payable 29,730.50 48,667.64
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Accrued liabilities

Salaries and wages 7,617.43

Social security and unemploy. taxes.... 14,108.41

Other taxes 357,453.77 379,179.61

Total Current Liabilities 427,847.25

Other liabilities

Credit balances in former
customers' accounts 240.85

Unrealized profit on excess profit

tax bonds (per Contra) 1,696.32 1,937.17

Capital stock 100,000.00

Surplus $584,591.42

Current year profits .. 425,945.83 1,010,537.25

Total Capital 1,110,537.25

Total Liabilities $1,540,321.67

—October 31

—

Assets 1944 1945 1946

Cash $107,158.61 $ 1,498.11 $ 15,299.58

U. S. Treasury Obligations 143,172.23 13,172.23 10,000.00

Total Assets .$250,330.84 $14,670.34 $ 25,299.58

—October 31

—

Liabilities 1944 1945 1946

Accrued taxes $ 13,050.36 $ 72.13

Accrued Expenses $ 25.35 21.25

Unrealized Profit on Ex-
cess Profits Tax Bonds.. 3,172.23 3,172.23

Capital Stock $100,000.00 $100,000.00 $100,000.00

Earned Surplus 884,108.25 661,472.76 675,206.20

Sub-total $984,108.2^ $761,472.76 $775,206.20

Less: Liquidation Account 750,000.00 750,000.00 750,000.00

Net Worth $234,108.25 $ 11,472.76 $ 25,206.20

Total Liabilities $250,330.84 $ 14,670.34 $ 25,299.58

[R. 64-66]
''



The increase in net worth over the period October 31,

1945, to October 31, 1946, of $13,733.44, as shown

above, was derived as follows:

Recoveries on bad debts $ 150.CX)

Refund of California franchise tax 204.12

Postwar refunds of excess profits tax 13,472.70

Total additions $13,826.82

California franchise tax $ 21.25

Federal income tax 72.13

Total reductions $ 93.38

Net increase $13,733.44 [R. 66]

Petitioner's returns for the years 1945 and 1946 showed

the following items of gross income and deduction:

Fiscal Year Ended October 31

Gross Income 1945 1946

Interest on U. S. Obligations $ 582.00 $
Recoveries on bad debts 256.00 150.00

Refund of Calif, franchise tax 204.12

I

Total income $ 838.00 $354.12

Deductions

Capital stock tax 62.50

California franchise tax 12,621.34 $ 21.25

Collection fee on debt recoveries 30.00

Total deductions $ 12,713.84 $ 21.25

Net income or (loss) $(11,875.84) $332.87 [R. 67]

Petitioner maintained a bank account throughout 1944,

1945, and 1946, and during those years its president and

auditor performed various services on its behalf, such

as the preparation and filing of federal and state returns,

petitions to the Tax Court, application for relief under

Section 722, and taking care of other matters relating

to the winding up of petitioner's affairs. Some collections

were made in 1945 and 1946 on accounts previously

charged off by the petitioner and certain minor expenses

were incurred [R. 67].
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Petitioner's auditor received a letter from its attorney

dated January 4, 1946, reading in part as follows:

"It is also believed advisable to file a corporation

excess profits tax return for the year ended October

31, 1945, even though no tax is due for that year

in order to show a basis for claiming the benefits

of an unused excess profits credit carry-back. That

return has been prepared and is enclosed herewith

in triplicate." [R. 67-68.]

No certificate of dissolution has yet been filed on peti-

tioner's behalf with the Secretary of State pursuant to

Section 5200, California Corporations Code [R. 68].

III.

Statement of Points to Be Urged.

The Statement of Points which are relied upon by

the petitioner as the basis of these proceedings are set

forth at pages 114-115 of the printed record. In sub-

stance they are:

(1) That the Tax Court erred in that it apparently

failed to consider all the facts considered by the petitioner

as necessary and pertinent with respect to the carry-back

of unused excess profits credit from the fiscal years ended

October 31, 1945 and October 31, 1946.

(2) That the Tax Court erred in that it failed to

find that the petitioner is entitled to a carry-back of

unused excess profits credit from the fiscal year ended

October 31, 1945 to the fiscal year ended October 31,

1943.

(3) That the Tax Court erred in that it failed to find

that the petitioner is entitled to a carry-back of unused

excess profits credit from the fiscal year ended October

31, 1946 to the fiscal year ended October 31, 1944.



ARGUMENT.

Section 710(c) of the Internal Revenue Code provides

for the unused excess profits credit adjustment and the

amount of unused excess profits credit carry-back for

any taxable year beginning after December 31, 1941

and before December 31, 1946. As stated in Section

710(a)(1), this section applies to "every corporation."

Corporations in liquidation are not excluded from the

benefit of the statute by any language therein (Appendix).

The respondent's Regulations 112, Section 35.710-3

interprets the law and follows the law in that there is

no language therein which excludes corporations in liqui-

dation from the benefit of an unused excess profits credit

carry-back.

POINT I.

The Tax Court Apparently Failed to Consider All the

Facts Considered by the Petitioner as Necessary

and Pertinent With Respect to the Carry-back of

Excess Profits Credits.

Certain facts set forth in the petitioner's Proposed

Findings of Fact [R. 51-57] were not included in the

Report of Commissioner [R. 63-68] or the Tax Court's

Findings of Fact [R. 70-74], although exceptions were

taken by the petitioner to the Commissioner's Proposed

Findings of Fact [R. 68-69].

The following facts are believed to be important in

determining whether the petitioner was dissolved prior

to November 1, 1944 or November 1, 1945, the beginning

of the fiscal years ended October 31, 1945 and October

31, 1946, but are not included in the Report of Com-

missioner or the Court's Findings of Fact,



The California Corporations Code (Sec. 4600) pro-

vided that a corporation may elect to wind up its affairs

and voluntarily dissolve by the vote or written consent of

the holders of shares representing 50% or more of the

voting power. The petitioner's stockholders executed a

written consent dated March 7, 1944, stating their election

to wind up and dissolve [R. 51].

The California Corporations Code (Sec. 4801) pro-

vided that it is the duty of the corporate directors in

winding up a corporation to settle debts and claims for

or against the corporation and to sue in the name of the

corporation for all sums due and owing to the corporation.

It also provided (Sees. 5200 and 5201) (formerly Cal.

Civ. Code, Sec. 403c) that when corporation affairs are

completely wound up, a majority of the directors shall

sign and acknowledge a certificate that the corporation

has been wound up and dissolved and this certificate shall

be filed with the California Secretary of State and at the

date of this filing, corporate existence shall cease except

for the purpose of further winding up, if needed [R.

51-52].

The certificate of dissolution pursuant to Section 5201,

California Corporations Code, has not been filed by the

petitioner [R. 74].

As of the beginning of the fiscal year ended October

31, 1945 (November 1, 1944), and continuing throughout

the fiscal year ended October 31, 1945, and the fiscal year

ended October 31, 1946, the petitioner had the following

claims for refund of excess profits tax on file with the

Commissioner of Internal Revenue pending a final deter-

mination :
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Fiscal Year Amount

1941 $ 9,956.13

1942 196,109.10

1943 595,953.29

Total $802,018.52 [R. 10-14],

In addition to the above claims, the petitioner placed

in controversy during the fiscal years ended October 31,

1945 and October 31, 1946, by claims or by petitions ex-

cess profits taxes in the following amounts:

Fiscal Year Amount

1941 $ 956.59

1942 104,964.20

1943 21,649.91

1944 226,624.28

$354,194.98 [R. 10, 14,30].

The taxes in controversy as set forth in the two pre-

ceding paragraphs were not shown on the balance sheets

of the taxpayers as assets to the extent of claims filed or

liabilities to the extent of deficiencies contested in excess

of tax paid [R. 66].

During the fiscal year ended October 31, 1945, the

petitioner paid out no less than $235,660.50 (amount of

reduction of assets) [R. 66].

A deficiency notice determining excess profits tax de-

ficiencies of $262,907.50 for the fiscal years 1941, 1942

and 1943 was mailed to the petitioner on September 18,

1944 [R. 16]. The petitioner was not agreeable to the



—11—

determination and during the fiscal year ended October

31, 1945, petitioners prepared a great deal of data for

the purpose of filing a petition to the Tax Court which

was filed December 11, 1944 [R. 9].

During the fiscal year ended October 31, 1945, in the

months of November and December, 1944, petitioner pre-

pared and filed Federal and State income tax returns for

the fiscal year ended October 31, 1944, showing net in-

come of $302,003.64, excess profits net income of $291,-

291.75, Federal income tax of $38,288.99, Federal excess

profits tax of $185,066.65 [R. 37, 38, 41, 43, 54].

The petitioner prepared, signed and filed original claim

Forms 991 for the fiscal year ended October 31, 1944,

for refund of $194,184.64 (although tax due and paid as

shown on return was $185,066.65) in the early part of

1945 during the fiscal year ended October 31, 1945 [R.

31. 54].

During the fiscal year ended October 31, 1945, it was

necessary for the petitioner to keep its records available

and furnish data to Federal revenue agents, the Federal

Social Security Board and State of California agents

[R. 55].

The petitioner maintained a bank account during the

fiscal year ended October 31, 1945, and had gross receipts

of $838.00 [R. 55, 73].

During the fiscal year ended October 31, 1946, petitioner

received a $10,000.00 Government bond which was cashed

[R. 55],
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In April, 1946, during the fiscal year ended October 31,

1946, petitioner received a notice determining an excess

profits tax deficiency in the amount of $41,557.63. Peti-

tioner prepared data for its attorney for the purpose of

contesting the deficiency by a petition to the Tax Court,

which was filed in July, 1946 [R. 56].

In the fiscal year ended October 31, 1946, petitioner was

contesting before the Tax Court deficiencies in excess

profits tax in excess of $300,000.00 determined by the

respondent for the fiscal years 1941-1944, inclusive, and

prosecuting refunds of excess profits taxes in excess of

$800,000.00 for the same years before the Tax Court

[R. 9, 30].

Petitioner prepared data and filed an amendment to its

Form 991 for the fiscal years 1941-1944, inclusive, in July,

1946 [R. 56].

During the fiscal year ended October 31, 1946, it was

necessary for petitioner to review its books and records

to furnish data to Federal revenue agents, the Social

Security Board, and State of California agents [R. 56].

It maintained books and records during the fiscal year

1946 in the recording of receipts and disbursements, pre-

pared balance sheets, statement of income and anlysis of

corporate afifairs for its attorney, and in January, 1945,

it revised its fiscal year 1945 Federal tax returns [R.

56-57].
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POINT II.

The Petitioner Was Not De Facto Dissolved on No-

vember 1, 1944, at the Beginning of the Fiscal

Year 1945, or at Any Time During the Fiscal Year,

Consequently It Is Entitled to a Carry-back of

Excess Profits Credit From That Year to the

Fiscal Year Ended October 31, 1943, Within the

Provisions of Section 710(c)(3) of the Internal

Revenue Code.

In defining unused excess profits credit and providing

for the carry-back of unused excess profits credit the

statute (Int. Rev. Code, Sec. 710(c)) (Appendix) makes

no provision for restricting or limiting the credit because

of a corporation having passed a resolution to dissolve

or having made a partial distribution in liquidation.

Admittedly if a corporation is dissolved there would be

no excess profits credit thereafter subject to carry-back.

The term ''de facto dissolved" is the term created by the

Court for use in Hmiting and restricting excess profits

credit for purpose of carry-back.

"De facto'' is defined by Black's Law Dictionary in

part as follows:

"In fact, in deed, actually. This phrase is used

to characterize an officer, a government, a past action,

or a state of affairs which must be accepted for all

practical purposes, but is illegal or illegitimate. In

this sense it is the contrary of de jure, which means

rightful, legitimate, just, or constitutional."

At the close of the taxable year ended October 31, 1944

and on November 1, 1944, the beginning of the taxable
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year ended October 31, 1945, the balance sheet of the

petitioner had the following items:

Assets

Cash $107,158.61

U. S. Treasury Obligations 143,172.23

Total $250,330.84

Liabilities

Accrued taxes $ 13,050.36

Unrealized Profit on Excess

Profits Tax Bonds 3,172.23

Total 16,222.59

Capital

Capital Stock $100,000.00

Earned Surplus 884,108.25

Total 984,108.25

Less : Liquidation Account 750,000.00

Net Worth 234,108.25

Liabilities and Capital $250,330.84

The balance sheet of the petitioner as set forth in the

preceding paragraph did not give complete information

concerning the financial condition of the taxpayer as of

November 1, 1944. Not reflected on the balance sheet

were claims for refund of excess profits taxes in the total

amount of $802,018.52 for the fiscal years 1941, 1942

and 1943 under consideration by the Bureau of Internal

Revenue. Also, on September 18, 1944, the petitioner had

received a final notice of deficiency from the respondent
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determining deficiencies of excess profits taxes in the

total amounts of $262,907.50 for the fiscal years 1941,

1942 and 1943 and this was pending as of November 1,

1944. Furthermore, the petitioner's tax returns for the

fiscal year ended October 31, 1944, had not been filed and

when filed they showed Federal income tax of $38,288.99

and excess profits tax of $185,066.65.

In determining whether the petitioner was de facto dis-

solved on November 1, 1944, it is not suf^cient to consider

only the balance sheet which was the respondent's exhibit

before the Court, but it is also necessary to consider the

pending matters which must be done or prosecuted by the

petitioner in order to fulfill its obligations and protect its

stockholders.

As of November 1, 1944, the petitioner intended and

subsequently has taken advantage of all administrative

and legal procedure for obtaining favorable action upon

its claims for refund of excess profits tax in the amount

of more than $800,000.00 for the fiscal years 1941, 1942

and 1943. Also, it was not in agreement with the deter-

mination of the Commissioner of Internal Revenue dated

September 18, 1944, determining deficiencies in excess

profits tax for the fiscal years 1941, 1942 and 1943 in

the amount of approximately $262,000.00, and it intended

to and subsequently did file a petition with the Tax Court

of the United States and has taken advantage of all ad-

ministrative and legal procedure for eliminating the de-

ficiency. Furthermore, the Government should not con-

tend that the petitioner has dissolved prior to the filing of

necessary income and excess profits tax returns and made

full and adequate provision for paying the taxes, particu-

larly when such returns show taxes due of more than
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$200,000.00, together with all the complications inherent

in computing and determining income and excess profits

taxes in such an amount.

It is believed the respondent, from the standpoint of

protecting the revenue, would raise very great objection

to a taxpayer dissolving de facto (in fact, actually) prior

to making some arrangement for a deficiency of more

than $262,000.00 which he had determined, filing tax

returns and making arrangement for payment of taxes of

more than $200,000.00 for a fiscal year just ended, as is

the situation with the petitioner.

During the fiscal year ended October 31, 1945, in the

months of November and December, 1944, petitioner pre-

pared and filed Federal income and excess profits tax re-

turns for the fiscal year ended October 31, 1944. It also

prepared and filed income tax returns with the State of

California. During the fiscal year 1945, petitioner pre-

pared and filed a claim for refund of excess profits tax

paid for the fiscal year 1944.

During the fiscal year 1945, it was necessary for the

petitioner to prepare considerable data for the purpose of

filing a petition with the Tax Court objecting to the de-

ficiency of excess profits tax in the amount of more than

$262,000.00 for the fiscal years 1941. 1942 and 1943 de-

termined by the respondent, and disallowance hy the respon-

dent of claims for refund of excess profits taxes in the

amount of more than $800,000.00 for the same years.

The petitioner maintained a bank account and paid out

no less than $235,660.50 during the fiscal year 1945; also

it was necessary to maintain books and records of trans-

actions during the fiscal year and to furnish data to Fed-

eral and State agencies concerning prior years with re-
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spect to compliance with income, social security, work-

man's compensation and wage and hour laws.

The petitioner's income and deductions during the fiscal

year ended October 31, 1945, as shown on its Federal in-

come and excess profits tax returns filed after the close of

the year were as follows:

Gross Income

Fiscal Year Ended

October 31, 1945

Interest on U. S. obligations $ 582.00

Recoveries on bad debts 256.00

Total income $ 838.00

Deductions

Capital stock tax $ 62.50

California franchise tax 12,621.34

Collection fee on debt recoveries 30.00

Total deductions $12,713.84

Net income or (loss) ($11,875.84)

[R. 95, 99].

The excess profits tax return showed excess profits net

loss of $11,619.84 and excess profits credit based on in-

come of $48,003.67 [R. 99-100].

In the case of IVier Long Leaf Lumber Co. (C. C. A.

5), 173 F. 2d 549, the Court affirmed in part and reversed

in part the decision of the Tax Court, 9 T. C. 990. The

corporation, pursuant to resolution adopted on December

14, 1942, began liquidation in 1942 and continued in

liquidation in 1943 and 1944. It claimed excess profits

credit carry-back from the years 1943 and 1944 which
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the Commissioner of Internal Revenue denied, and the

Tax Court upheld the Commissioner. The Circuit Court,

after stating the views of the Tax Court, the petitioner,

and the Commissioner, states in part as follows:

"We find ourselves, however, in general agreement

with the view of the Commissioner that the fact of

liquidation and the particular circumstances and stages

of it are relevant to the inquiry here, and that they

may, indeed must, be inquired into,

"We agree with him, too, that if it appears that

the corporation is a corporation in name and sem-

blance only, without corporate substance and serving

no real corporate purpose, it must, though not for-

mally dissolved, be treated as dissolved de facto.

"When in the light of these views we examine the

undisputed facts as to the inception and progress

of the liquidation, we are left in no doubt that it

must be held that petitioner was entitled to a carry-

back for 1943, but not for 1944.

"When on January 1, 1943, petitioner began the

year, it had assets worth nearly $1,000,000.00, in-

cluding more than $100,000.00 of accounts receivable,

subject to liabilities of $542,539.42. Its liquidation

had just begun. It was still in form and in fact a

corporation, still carrying on, in winding up, the

business for which it was incorporated, still making

some, though small, profits, still engaged in necessary

and orderly liquidation. Having entered the year as

a going corporation, it continued to be a going corpo-

ration, at least for the whole of that year.

"The fact of which the Commissioner makes so

much, that before the end of 1942, the corporation

had sold its mill and was no longer making money

as an active sawmill company seems to us to be

without significance here. One of the prime purposes
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of the carry-back provision was to take care of just

such a situation where a corporation, which had

made large profits in earher years, had made httle or

none in later years. The fact that in 1943. the corpo-

ration was avowedly engaged in an orderly liquida-

tion instead of just hanging on with operations

bringing no profits, or even losses, is not of any

particular significance. Nor can the Commissioner

make anything out of his suppositious case of a pro-

longed liquidation for the express purpose of con-

tinuing to accumulate carry-back credits. In the first

place such credits are allowable for only two years,

and it is hardly conceivable that a well advised corpo-

ration would go into and prolong liquidation just to

obtain such carry-back credits when, by merely cur-

tailing its activities and doing no profitable business

it could without liquidation lay unquestioned claim

to them. Finally, it is not claimed, it could not be,

that the liquidation was entered upon here with any

tax advantage purpose in mind. For it is clear from

this record that the liquidation could not, and did not,

confer any tax advantage.

"On the other hand, as to the year 1944, it appears

from the balance sheet at the end of 1943, that

the liquidation had by the year's end progressed to

the point where there was no longer any valid reason

for delaying dissolution, and the corporation, though

not dissolved de jure, must be regarded, for the

purpose of its claim to excess profits carry-back for

1944, as de facto dissolved. For it must be remem-

bered that it is not necessary in Texas to delay

dissolution until there has been a complete winding

up. Its tax statutes provide for the continuance of

corporate existence for three years after dissolution

for the purpose of enabling those charged with the

duty to settle up its affairs,"
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The present petitioner certainly was not "a corporation

in name and semblance only, without corporate substance

and serving no real corporate purpose" during the fiscal

year 1945, therefore, if all the facts had been considered,

the petitioner was not dissolved de facto. Obviously, in

view of the matters pending, the petitioner was not delay-

ing liquidation and dissolution proceedings. In fact, it

could not dissolve by November 1, 1944 for, among other

requirements, prior to filing a certificate of dissolution,

it would need to obtain a tax clearance from the State

of California and, as of that time, a return had not been

filed and tax paid for the fiscal year ended October

31, 1944.

With respect to disallowance of the carry-back from

1944 by a majority of the court in the Wier Long Leaf

Lumber case. Circuit Judge Lee filed a concurring and

dissenting opinion as follows, which is even more favor-

able to the petitioner in the present case:

"I concur in that part of the opinion which allows

the carry-back for the year 1943 and dissent from

that part of the opinion which denies the carry-back

for the year 1944.

*'At the end of the year 1943, the corporation had

substantial assets, namely, postwar refunds of excess

profits tax in the sum of $31,230.83. In view of

this fact, its failure to liquidate entirely within the

year 1943 is explained, and the reason pertinent to

a continuation of the liquidation through the year

1944 is made apparent. The case in this respect

is somewhat like our decision in United States v.

Kingman, 170 Fed. (2d) 408 [48-2 USTC Par.

5927]. where we held that the existence of postwar

claims was sufficient cause for continuing liquida-

tion; and I am of the opinion that a denial of the
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carry-back for the year 1944, in view of the facts

referred to, creates a conflict between this case and

the Kingman case. Strange to say, while the Com-
missioner stresses the point that Hquidation in 1944

was wholly unnecessary, no fact was developed to

which our attention was called that would dispense

with the situation hereinabove referred to."

In the case of Mesaba-Cliffs Mining Co. (C. C. A. 6,

May 11, 1949), 174 F. 2d 857, reversing 10 T. C. 1010,

the Tax Court was again reversed in its decision denying

an excess profits credit carry-over. The petitioner in 1941

changed its basis of sales price in selling ore to its stock-

holders whereby it could take advantage of excess profits

credit against its profit. It attempted to carry over its un-

used excess profits credit from 1940, which the Commis-

sioner of Internal Revenue denied. The Tax Court upheld

the Commissioner, quoting its decision in the Wier Long

Leaf Lumber Co., supra, apparently based upon its theory

of the intent of Congress in enacting the statute rather

than the unambiguous words of the statute. The Circuit

Court, in allowing the carry-over of the unused excess

profits credit, stated in part as follows:

"We find the statutory language involved in this

case to be neither doubtful nor ambiguous. * * *

"* * * Since they are unambiguous and clear,

and there can be no doubt of the meaning of the

words used, it is our conclusion that they are to

be read in their natural and ordinary sense.

"* * * In the plain provisions of the Act and in

the absence of a manifestation on the part of Con-

gress of any purpose such as is argued by govern-

ment counsel, we find no justification for reading

limitations, restrictions, or qualifications into the stat-
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ute. In the language of Judge Simons, in a recent

case before this court, 'there is here no ambiguity

in the statute which may be resolved by reference

to Congressional proceedings and debates, and this

is not one of those rare cases where inept statutory

phrasing seems to be in conflict with the otherwise

clearly indicated Congressional purpose and requires

interpretation in the light of that purpose.' Michigan

Window Cleaning Company v. Martino et al.,

Fed. (2d) ) (decided March 21, 1949). See,

also, Helvering v. Cannon Valley Milling Co., 129

Fed. (2d) 642 [42-2 USTC Par. 9603] (C. C. A.

8)."

In the case of A. H. Bowman and Co. (D. C, W. D.

Ky., May 17, 1949), 84 Fed. Supp. 200. the Circuit Court

(C. C. A. 6, 184 F. 2d 670), affirmed the judgment of

the District Court in accordance with the findings of

fact and conclusions of law of the District Court. The

taxpayer had sold its operating assets in October, 1944,

and in August, 1945, adopted a resolution completely to

liquidate "as soon as its obligations are reasonably at an

end and the balance of its property disposed." In the

years 1945 and 1946, the income of the company con-

sisted solely of dividends from its stock, interest payments

on its bonds and rental from its real estate. It completed

distribution of assets in 1946 and claimed carry-back of

unused excess profits credit from 1945 and 1946 to 1943

and 1944, respectively. The exact amount of the credit

was to be determined by computation. The Government

contended that the taxpayer ceased business October 2,

1944, immediately following the sale of its transfer equip-

ment and that the distribution of the assets could then

have been made as completely and eflfectively as they
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were subsequently distributed in the years 1945 and 1946.

It attempted to have the court adopt its theory of the

intent of Congress in enacting- the legislation. The court

allowed the carry-back from 1945 and 1946, stating in

part as follows:

"The Court of Appeals of the Sixth Circuit, in the

case of United States v. Cummins, 166 Fed. (2d) 17

[48-1 USTC Par. 9176], makes two statements that

we thing are applicable to the consideration of this

case. Judge Simons said

—

" *It has been held from an early date that a tax-

payer has the legal right to decrease the amount of

what otherwise would be his taxes or altogether avoid

them by means which the law permits. U. S. v.

Isham, 17 Wall. 486, 506, 21 L. Ed. 728. The
principle was reaffirmed in Gregory v. Helvering,

293 U. S. 465, 55 S. Ct. 266, 79 L. Ed. 596 [35-1

USTC Par. 9043], 97 A. L. R. 1355, was recently

restated in Commissioner v. Tower, 327 U. S. 280,

66 S. Ct. 532, 90 L. Ed. 670, 164 A. L. R. 1135

[46-1 USTC Par. 9189], and has been applied in

numerous Circuit Court of Appeals cases.'

"The other statement referred to in the Cummins
opinion is

—

" The government may look upon actualities, and

upon determining that the form employed is unreal

may disregard the effect of the fiction upon tax lia-

bility. Higgins v. Smith, 308 U. S. 473, 60 S. Ct.

355, 84 L. Ed. 406 [40-1 USTC Par. 9160].'

"Looking at the actualities, as disclosed by the

agreed facts in this case, the A. H. Bowman Company
sold a major portion of its assets in October, 1944,

but took no legal steps evidencing the intention to

effect a legal dissolution until August, 1945. Actu-

ally, the period covered by its dissolution—from Oc-
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tober 19, 1944, when it sold its assets, until the final

dissolution—is not an unusually long period of time

for the dissolution of a corporation with assets com-

parable to the Bowman Company.

"In Section 727 of the Act, corporations within

any of seven classifications were specifically excepted.

"Plaintiff forcefully argues that had Congress in-

tended to exempt corporations in liquidation, it would

have added that class to its list of exemptions. Noth-

ing appears in the actualities presented in the liquida-

tion of this corporation to indicate that it was need-

lessly prolonged or purposely extended to take advan-

tage of a provision of the tax law, for which the

language of the Act did not give it ample authority.

"It is therefore concluded that plaintiff is entitled

to carry back to the tax years 1943 and 1944, the

credits accruing in the years 1945 and 1946."

In the case of Whitney Manufacturing Company

(June 21, 1950), 14 T. C. 1217, the court allowed the

carry-back of unused excess profits credit from 1943

and 1944. The taxpayer at the close of its fiscal year

ended March 31, 1941 had assets of approximately $940,-

000.00. On March 2, 1942, at the insistence of its cred-

itors, it sold all of its assets except a small company store

which it had operated for some time as an adjunct of

its textile business. The assets retained had a value of

about $35,000.00. In the operation of the store, the

taxpayer had a small gain in 1943, a small loss in 1944

and a larger loss of approximately $3,000.00 in 1945.

The store was sold in 1945. In its fiscal year ended

March 31, 1942, the taxpayer had earnings before taxes

of approximately $306,000.00. The taxpayer claimed ex-

cess profits credit carry-back from 1943 and 1944 to
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1942 and the court decided for the taxpayer, stating in

part as follows:

"What the petitioner did in 1942 was to sell its

principal assets and use the proceeds of the sale,

for the most part, to pay its creditors. It made no

liquidating distributions to its stockholders and took

no steps to dissolve. To the contrary, it intended to

continue and did continue its corporate existence and

what remained of its business for several years."

In referring to the Circuit Court decision in the case

of Weir Long Leaf Lumber Co., supra, the court stated:

"The court held that the benefits of the carry-back

provisions of section 710(c) are not to be denied

a corporation merely because it was in the process

of liquidation; that there must be a further inquiry

into the 'circumstances and stages' of the liquidation;

and that when the corporation is 'a corporation in

name and semblance only, without corporate sub-

stance and serving no real corporate purpose, it must,

though not formally dissolved, be treated as dissolved

de facto.' The rule as thus modified by the court

was applied in Gorman Lumber Sales Co., 12 T. C.

1184, and Winter & Co. (Indiana), 13 T. C 108."

The court found that although its principal business

and the business for which it had been organized was

discontinued in 1942, its corporate charter and all the

rights and privileges of incorporation were retained, con-

cluding :

"A case involving facts more closely resembling

those in the instant case is Bozvman v. Glenn, 84 Fed.

Supp. 200. There a corporation which sold the

major portion of its assets in October, 1944, but

continued its corporate existence and took no steps
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toward dissolution until October, 1945, was permitted

to carry back the unused excess profits credits origi-

nating in 1945 and 1946 to 1943 and 1944."

It seems surprising that carry-back of unused excess

profits credit was not allowed the petitioner in the present

case in view of the Whitney Manufacturing Company

decision. The matter of a corporation in process of liqui-

dation not being entitled to carry-back of unused excess

profits credit is a creation of the court not substantiated

by the statute. The court seems to adhere to form rather

than substance in the Whitney case, whereas in other

cases it seems to follow substance rather than form. In

the case of the present petitioner, it was not dissolved

either in form or substance in its fiscal year 1945.

The case of Roeser & Pendleton, Inc. (1950), 15 T. C.

966, concerns whether the Commissioner erred in annualiz-

ing the period from June 30, 1945 to February 28, 1946,

for the purpose of the unused excess profits credit to

carry back from the fiscal year ended June 30, 1946 to

the fiscal year ended June 30, 1945. The issue is different,

but in determining the issue, the court considered factors

determining the existence of a corporation and in that

respect it is similar and the argument used and adopted

by the Tax Court may be applied to the petitioner in the

present case. The Court stated in part as follows:

"In our opinion, the Wier Long Leaf Lumber Co.

case does not sustain the respondent's position. It

holds that the fact that a corporation is in liquidation

does not preclude it from being held a corporation

within the meaning of the statute, section 710(c)

(3) (A) of the Internal Revenue Code, providing

for unused excess profits tax credit carrybacks, and

though it held that if a liquidating corporation is
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one in name and substance only, without corporate

substance, and serving no real corporate purpose, it

should, though not formally dissolved, be treated as

dissolved de facto; nevertheless, in that case, as to

1943, as to which it was held that petitioner was
entitled to a carry-back, it was found that the peti-

tioner started the year with assets of nearly

$1,000,000, including $100,000 accounts receivable,

that its liquidation had just begun, and that it was

in form and fact a corporation winding up its busi-

ness and making some, though small, profits. It was

held that it was a going corporation for the whole

of that year. As to 1944 the excess profits credit

carry-back was denied because by the end of 1943

the liquidation had so far progressed that there was

no longer valid reason for delaying dissolution. * * *

United States v. Kingman, supra, in our opinion,

indicates the proper view here, for there the stock-

holders on April 3, 1943, had passed a resolution

that the corporation immediately go into liquidation,

just as was done in this case. The corporation con-

tinued in existence during the rest of the year and

had not at time of opinion yet been dissolved. Al-

though the only business done seems to have been

the pressing of claims to a tax refund of $26,778

and for postwar maturing bonds in the sum of

$2,667.90, with a possibility of the amount being

larger, the Court concluded that a corporation con-

tinued in existence, did not dissolve, and retained

valuable claims to United States bonds and tax re-

funds throughout the year and, therefore, correctly

made its returns on a 12 months' basis, so that the

Commissioner erred in annualizing credit against

excess profits taxes under section 711(a)(3). The
Court points out that Regulations 111, section 29.52-1

on this subject provides that a corporation having
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an existing during any portion of a taxable year is

required to make a return, and that: 'A corporation

is not in existence after it ceases business and dis-

solves, retaining no assets. * * * jf ^]^q corpo-

ration has valuable claims for which it will bring suit

during this period (i. e., after actual dissolution)

it has retained assets and it continues in existence.'

The Court concludes that under the regulation a

corporation does not go out of existence 'unless it

ceases business, dissolves and retains no valuable

claims on which it may sue after dissolution,' also

that under Regulations 112, section 35.71 l-(a)4 there

is a short taxable year if the period from the begin-

ning of its last accounting period 'to the date it

ceases operations and is dissolved, retaining no assets,

is a period of less than twelve months.'
"

The Kingman case, (C. A. 5, Nov. 4, 1948), 170 F. 2d

408, affirming United States District Court for the Middle

District of Georgia, and quoted with approval by the

court in the Roeser case, supra, concerns a corporation

which on April 3, 1943 passed a resolution providing,

inter alia, to immediately go into complete liquidation and

distribute to its sole stockholder all assets as shown by

the balance sheet subject to liabilities. Refund claims

for excess profits taxes under Section 722 and post war

bonds were not transferred in liquidation, otherwise the

resolution was at once carried into effect. The taxpayer

filed its returns for 1943 on a full year basis, but the

Commissioner sought to in effect close the taxable year

after three months and annualize the income, thus in-

creasing the income against which the excess profits

credit would apply. The court stated in part as follows:

<<* >ic * It is too plain for discussion that a

corporation's taxable year covers twelve months if
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it remains in existence, and that it does not under

this regulation go out of existence unless it ceases

business, dissolves and retains no valuable claims on

which it may sue after dissolution. * * * 'pj^g

argument of appellant that as the income ceased after

three months of the year the credits ought to be

proportionately cut down is a reasonable one, and

might prevail if we were making the law. Congress

and the Commissioner made the law and they have

so made it that 'annualization,' under Section 711

(a)(3) which applies only to short taxable years,

does not, under their definition of a short taxable

year, apply here."

In the case of Westover Co. (U. S. D. C, N. Dist.

Cal, June 22, 1951), 99 Fed. Supp. 488, the taxpayer

operated steel fabricating plants in California until Jan-

uary 31, 1945, at which time it sold 92% of its total

assets, retaining only securities and cash. Thereafter,

it redeemed all its stock other than that owned by one

stockholder and on January 31, 1947, it turned over its

assets to its sole stockholder. In April, 1945, taxpayer

joined with another corporation in the purchase of a

cattle ranch and as joint venturers engaged in the pur-

chase and sale of hvestock. Taxpayer claimed a carry-

back of unused excess profits credit for the fiscal years

ended January 31, 1946 and January 31, 1947, and ob-

tained refunds. Then the Commissioner issued a defi-

ciency letter disallowing the carry-backs on the basis that

after the sale of assets on January 31, 1945 and change

in operations, the taxpayer was essentially a ''new corpo-

ration" and as such not entitled to carry-back unused

excess profits credit. The court reviews Section 710 of

the Internal Revenue Code and several cases concerning



—30—

the issue. In reviewing the Commissioner's position and

the theory upon which carry-back would not be allow-

able, the court states in part as follows:

"* * * However this may be, neither the statute

nor the cases apply such restrictions, and it is not

my prerogative, any more than the Commissioner's

to usurp the legislative role by reading into the law

reservations and conditions which the Congressional

Committee saw were needed yet postponed or de-

clined to enact. Judson Pacific, after sale of 92%
of its assets remained a 'corporation' within the

meaning of Section 710. * * *

"To recapitulate, the test of de facto corporate

existence is not the size of the activities but their

nature and purpose; not whether some other form

of business organization might have sufficed but

whether the form chosen was bona fide; not whether

the corporation might have dissolved earlier, but

whether during the period for which it is claiming

the carry-back it has engaged in corporate activities

so that its existence may not be disregarded."

In the case of Myers, et al., Trustees v. United States

(U. S. Dist Ct., E. Dist. Ark., W. Div., Jan. 7, 1952),

52-1 U. S. T. C. Sec. 66031, the taxpayer was engaged

in the business of manufacturing and selling cotton cloth.

On October 1, 1945, it sold its fixed assets, goods in

process and supplies to another corporation and there-

after ceased to manufacture cloth. After the sale, the

company continued in existence for the purpose of wind-

ing up its affairs until April 30, 1946, when its charter

was surrendered voluntarily. The continued existence of

the company after the sale was necessary and its cor-
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porate existence was not unreasonable or unduly pro-

longed. The company filed its return for the period

January 1, to April 30, 1946, and claimed excess profits

credit carry-back to 1945, as it had a loss for the period.

The Court held the company was engaged in an orderly,

necessary and expeditious liquidation of its affairs and

entitled to the carry-back.

In the case of /. C. Craig, as Liquidating Trustee for

Craig Furniture Co. (U. S. Dist. Ct., W. Dist. Wash.,

S. Div., Mar. 2, 1954), 54-1 U. S. T. C. Sec. 66073, the

taxpayer decided upon liquidation. An absolute condi-

tion for terminating corporate existence in the State of

Washington is a state certificate that all taxes have been

paid. This was received November 6, 1946, and a cer-

tificate of dissolution was issued by the State January 20,

1947. The corporation claimed carry-back of unused

excess profits credit from 1946 to 1944, but the Govern-

ment claimed the corporation had no existence after De-

cember 31, 1945, because it was in liquidation. The Court

allowed the carry-back, stating in part as follows:

"The Court is firmly impressed with the paramount

necessity of maintaining the domestic law of each

of the several states in its integrity.

"When this body of law of the State of Washing-

ton indicates that a corporation continues in existence

until dissolved under statutory procedure, this Court

is of opinion that such a purely domestic mandate

should not be warped from its purpose by the inci-

dence of federal tax regulations. The claim of gov-

ernment tax agents that thereby taxes can be escaped

by the action of the taxpayers is plausible but uncon-
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vincing. The Congress can fashion the appropriate

preventative device if this be true.

"The weight of federal authority, however, seems

to indicate a different conclusion. Following the

rationale of these cases, the Court finds the corpora-

tion was necessarily maintained in existence until

November 6, 1946. The cut-off date is then set De-

cember 1, 1946."

In California, a certificate is required (Corp. Code, Sec.

5201) from the Franchise Tax Commissioner that all

taxes imposed under the Bank and Corporation Franchise

Tax Law have been paid or secured. This was enacted

in 1947 and taken from Section 403c subdivision 1 of the

Civil Code, which was substantially the same and effec-

tive in 1944, 1945 and 1946. The petitioner was subject

to tax under the State Bank and Corporation Franchise

Tax Law.

The cases cited by the Tax Court in its opinion covering

this case have all been considered above ( IVicr Long Leaf

Lumber Co., Whitney Manufacturing Co.) except Rite

Way Products, Inc. (1949), 12 T. C. 475; Gorman Lum-

ber Sales Co. (1949), 12 T. C 1184; and Winter & Co.

(Ind., 1949), 13 T. C. 108. The Rite Way decision is

based upon the Tax Court cases of Wier Long Leaf Lum-

ber Co., 9 T. C. 990, and Mesaba-Cliffs Mining Co., 10

T. C. 1010, later reversed by circuit courts, so the decision

is not authority for the Tax Court's opinion.

In the Gorman case, a liquidation and dissolution of

petitioner was voted by its stockholders in August, 1944.
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Petitioner distributed practically all its assets and a trustee

in liquidation was appointed to receive the remaining as-

sets, etc. The Court found the petitioner "as a going

corporation, was engaged in necessary and orderly liquida-

tion not beyond the taxable year 1944, and when it en-

tered the next succeeding taxable year, 1945, only the

corporate shell was left, with continued existence for the

mere purpose of enabling the trustee in liquidation to

settle up its affairs; and, accordingly, for the purpose of

petitioner's claim for excess profits carry-back credit from

1945 under Section 710(c)(3)(A) of the Code, peti-

tioner must be regarded as de facto dissolved prior to

1945 and not entitled to the claimed credit." In the pres-

ent case, the corporation had no liquidating trustee but

continued under its officers for the purpose of orderly

liquidation. This continued during the fiscal year 1945,

and considering the matters pending during this period

the corporation was not de facto dissolved.

The case of Winter & Co. (Ind.), was a unique situa-

tion whereby the taxpayer was entirely controlled by a

parent company. It disposed of all its tangible property

and the Court found such intangible property as it had

was available at any time to the parent by mere book

entries. The case is distinguishable from the present case

on the facts.
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POINT III.

The Petitioner Was Not De Facto Dissolved on No-

vember 1, 1945, at the Beginning of the Fiscal

Year 1946 or at Any Time During the Fiscal

Year, Consequently It Is Entitled to a Carry-back

of Excess Profits Credit From That Year to the

Fiscal Year Ended October 31, 1944, Within the

Provisions of Section 710(c)(3) of the Internal

Revenue Code.

At the close of the taxable year ended October 31, 1945,

and on November 1, 1945, the beginning of the taxable

year ended October 31, 1946, the balance sheet of the

petitioner had the following items:

Assets

Cash $ 1,498.11

U, S. Treasury Obligations 13,172.23

Total $14,670.34

Liabilities

Accrued Expenses $ 25.35

Unrealized Profit on Excess

Profits Tax Bonds 3,172.23

Total 3,197.58

Capital

Capital Stock $100,000.00

Earned Surplus 661,472.76

Total $761,472.76

Less: Liquidation Account 750,000.00

Net Worth 11,472.76

I

Liabilities and Capital $14,670.34
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The balance sheet of the petitioner as set forth in the

preceding paragraph did not give complete information

concerning the financial condition of the taxpayer as

of November 1, 1945. Not reflected on the balance sheet

were claims for refund of excess profits taxes in the total

amount of $802,018.52 and deficiency of excess profits

tax determined by the Commissioner in the amount of

$262,907.50 for the years 1941, 1942 and 1943.

As of November 1, 1945, these claims for refund of

excess profits tax in the amount of $802,018.52 for the

years 1941, 1942 and 1943 were before the Tax Court by

a petition filed by the petitioner; also the deficiencies for

the same years were before the Tax Court by the peti-

tion. The claim for refund of excess profits tax in the

amount of $194,184.64 for the year 1944 was before the

Bureau of Internal Revenue.

During the fiscal year ended October 31, 1946, the

petitioner filed Federal income and excess profits tax

returns for the fiscal year ended October 31, 1945, show-

ing income and deductions as set forth heretofore.

In April, 1946, during the fiscal year ended October 31,

1946, petitioner received a notice of deficiency from the

respondent determining an excess profits tax deficiency

in the amount of $41,557.63. The notice also rejected

the petitioner's claim for refund of excess profits tax in

the amount of $185,066.65 for the fiscal year ended Oc-

tober 31, 1944. Petitioner prepared data for its attorney

to file a petition with the Tax Court protesting the de-
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ficiency and the disallowance of the claim for refund.

The petition was filed in July, 1946.

During the fiscal year ended October 31, 1946, the

petitioner was contesting by administrative procedure the

deficiencies for the years 1941, 1942 and 1943, which were

before the Tax Court by petition; also, it was prosecuting

its claims for refund for the years 1941, 1942 and 1943,

which were covered by the same petition.

In July, 1946, petitioner filed with the respondent

amendments to its claims for refund for the years 1941

to 1944, inclusive, which required the preparation of con-

siderable data. The document consisted of 55 pages, in

addition to extensive exhibits and tables of approximately

75 pages, all of which required a great amount of work

by the petitioner concerning its business history and in-

tensive review of its records in order to support and

substantiate the claims.

During the fiscal year ended October 31, 1946, it was

necessary for the petitioner to furnish data to Federal and

State agencies concerning prior years with respect to com-

pliance with income, social security, workmen's compensa-

tion and wage and hour laws.

The petitioner maintained books and records during the

fiscal year ended 1946. It received a $10,000.00 Govern-

ment bond in December, 1945, which it cashed. Its bal-

ance sheet as of October 31, 1946, shows the following:
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Assets

Cash $ 15,299.58

U. S. Treasury Obligations 10,000.00

Total $ 25,299.58

Liabilities

Accrued taxes $ 72.13

Accrued Expenses 21.25

Total 93.38

Capital

Capital Stock $100,000.00

Earned Surplus 675,206.20

Total $775,206.20

Less : Liquidation Account 750,000.00

Net Worth 25,206.20

Liabilities and Capital $ 25,299.58

The petitioner's income and deductions during the fiscal

year ended October 31, 1946, as shown on its Federal

income and excess profits tax returns filed after the close

of the year were as follows:

Gross Income
Fiscal Year Ended

Oct. 31,1946

Recoveries on bad debts $150.00

Refund of Calif, franchise tax 204.12

Total income $354.12

Deductions

California franchise tax $ 21.25

Net income or (loss) $332.87

[R. 101].



—38—

Income tax in the amount of $72.13 was paid when the

return was filed January 15, 1947 [R. 101].

The excess profits tax return for the fiscal year 1946

showed excess profits net income of $182.87 and excess

profits credit based on income of $48,003.67 [R. 104,

104A].

All the law, adjudicated cases and argument set forth

heretofore with respect to the fiscal year ended October

31, 1945, apply also to the fiscal year ended October 31,

1946. Certainly the liquidation proceedings were not

unduly extended to include the period to October 31, 1946.

In addition to other matters, the petitioner has actively

and aggressively contested the deficiencies determined by

the respondent for the fiscal years 1941, 1942, 1943 and

1944 and prosecuted its claims for refund of excess profits

taxes, all of which has involved a great deal of efifort on

the part of the petitioner, for preparation of data for

Section 722 claims concern many details and are time

consuming, as indicated to some extent by the Tax Court

decision in this case, 20 T. C. 515 to 537. This prepara-

tion is not work for the attorney handling the case but

concerns the history and detailed transactions of the peti-

tioner over a period of years which only the petitioner

can provide. The attorney decides what information is

necessary, but it is up to the petitioner to go through

voluminous records and furnish it.

The petitioner had not during the fiscal year 1946 ob-

tained from the Franchise Tax Commissioner, State of

California, a certificate of satisfaction that all taxes had

been paid or secured. In fact, it could not do so as it had

taxable income during the year. Such a certificate was

necessary before it could file a certificate of dissolution

(Corp. Code, Sec. 5201).
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The statute permits carry-back of unused excess profits

credit for only two years and it is entirely probable that

Congress considered that this was not too long a period

even for a corporation in process of liquidation. Cer-

tainly, the statutory language is clear and such theory is

more logical than the strained attempt of the respondent

and the Tax Court in many cases to read into the clear

wording of the statute their theory as to what Congress

intended. Congress was aware that exemptions can be

provided as indicated by Section 727 of the Internal

Revenue Code in exempting certain corporations from the

excess profits tax and it could have exempted liquidating

corporations from the carry back of unused excess profits

credit if it had so intended.

Conclusion.

The decision of the Tax Court in this case erroneously

denies to the petitioner the carry-back of unused excess

profits credit from the fiscal year 1945 to the fiscal year

1943, and from the fiscal year 1946 to the fiscal year 1944.

The Court apparently did not consider all of the facts

which are believed to be important in the consideration of

the issue but, irrespective of this, it did have sufficient

facts to determine that the petitioner was not de facto

dissolved during the fiscal years ended October 31, 1945

and October 31, 1946, therefore, it should be entitled to

carry-back of its unused excess profits credit.

Respectfully submitted,

Todd W. Johnson,

Edward D. Robertson,

Attorneys for Petitioner,



I







APPENDIX.

Internal Revenue Code (1939):

"Sec. 710. Imposition of Tax.

"(a) Imposition.

—

"(1) General Rule.—There shall be levied, collected,

and paid, for each taxable year, upon the adjusted excess-

profits net income, as defined in subsection (b), of every

corporation (except a corporation exempt under section

727) a tax equal to whichever of the following amounts

is the lesser:

^k «tc sic ^s ik stc sic sJf sic

"(b) Definition of Adjusted Excess Profits Net In-

come.—As used in this section, the term 'adjusted excess

profits net income' in the case of any taxable year means

the excess profits net income (as defined in section 711)

minus the sum of:

"(2) Excess Profits Credit.—The amount of the ex-

cess profits credit allowed under section 712; and

"(3) Unused Excess Profits Credit.—The amount of

the unused excess profits credit adjustment for the tax-

able year, computed in accordance with subsection (c).

"(c) Unused Excess Profits Credit Adjustment.

—

"(1) Computation of Unused Excess Profits Credit

Adjustment.—The unused excess profits credit adjust-

ment for any taxable year shall be the aggregate of the

unused excess profits credit carry-overs and unused excess

profits credit carry-backs to such taxable year.
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"(2) Definition of Unused Excess Profits Credit.

—

The term 'unused excess profits credit' means the excess,

if any, of the excess profits credit for any taxable year

be^^inninc^ after December 31, 1939, over the excess profits

net income for such taxable year, computed on the basis

of the excess profits credit applicable to such taxable year.

For such purpose the excess profits credit and the excess

profits net income for any taxable year beginning in

1 940 shall be computed under the law applicable to taxable

years beginning in 1941. The unused excess profits credit

for a taxable year of less than twelve months shall be

an amount which is such part of the unused excess profits

credit determined under the first sentence of this para-

graph as the number of days in the taxable year is of

the number of days in the twelve months ending with

the close of the taxable year. There shall be no unused

excess profits credit for a taxable year beginning after

December 31, 1946. The unused excess profits credit

for a taxable year beginning in 1946 and ending in

1947 shall be an amount which is such part of the unused

excess profits credit determined under the preceding pro-

visions of this paragraph as the number of days in such

taxable year prior to January 1, 1947, is of the total

number of days in such taxable year.

"(3) Amount of Unused Excess Profits Credit Carry-

Back and Carry-Over.

—

"(A) Unused Excess Profits Credit Carry-Back.—If

for any taxable year beginning after December 31, 1941,

the taxpayer has an unused excess profits credit, such

unused excess profits credit shall be an unused excess

profits credit carry-back for each of the two preceding
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taxable years, except that the carry-back in the case of

the first preceding taxable years shall be the excess, if

any, of the amount of such unused excess profits credit

over the adjusted excess profits net income for the second

preceding taxable year computed for such taxable year

(i) by determining the unused excess profits credit ad-

justment without regard to such unused excess profits

credit, and (ii) without the deduction of the specific ex-

emption provided in subsection (b)(1)."




